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BRIEF FOR APPELLANT 


Jurisdictional Statement 

The suit in the District Court was tried under D. C. Code, 
Title 16, Sec. 403. (Pleadings at App. 1-4.) The trial 
Court found it had jurisdiction. (App. 46.) 

This Court has jurisdiction to review the judgment under 
D. C. Code, Title 17, Sec. 101. 

i 

. 

Statement of the Case 

The District Court dismissed appellants complaint fpr 
an absolute divorce on the grounds of voluntary separation 
from bed and board for five consecutive years withoiit 
cohabitation. 

In April 1939, 22 years after this marriage, appellee left 
the family home at Liberty, N. Y. Since that time tljie 
parties have lived apart. 

Appellee obtained a separation decree, which remains 
effect. 
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Thereafter, appellee claimed at the -trial, she attempted 
to effect a reconciliation. 

Statement of Points 

I. The trial Court readily found the marriage had been 
ended but erred in denying to appellant the law’s sanction 
of such termination, then suggested a review by this Court. 

II. The evidence is undisputed that the parties had 
-lived separate and apart more than five years after appel¬ 
lee left. This clearly entitled appellant to the divorce he 
sought but the trial Court erred in dismissing his complaint. 

III. Appellee’s so-called efforts at reconciliation were 
late, insincere, indirect and not intended to effect a resump¬ 
tion of marital relations. The trial Court erred in deciding 
that these efforts made the separation involuntary. 

Summary of Argument 

The law and this Court have clearly stated Congress’ 
intent to end legally a marriage which has actually been 
finished by five or more years of separation. It was not 
within the province of the trial Court, having found this 
marriage thus terminated, to refuse the decree of divorce 
because of some subsequent actions by one of the parties. 

ARGUMENT 

I 

Congress prescribed a liberal divorce law 

The District’s divorce law (D. C. 'Code, Title 16, Section 
403) was rewritten by Congress in 1935. The Senate Com- 
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mittee of the District of Columbia in reporting the bill 
May 13, 1935, stated: 

“The Bar Association of the District of Columbia 
and the Women’s Bar Association of the District of 
Columbia, through separately appointed, committees, 
have given long study and consideration to the provi¬ 
sions contained in the bill and af ter joint consideration 
have approved same. The bill also has the approval 
of the Commissioners of the District of Columbia and 
of numerous citizens’ associations of the District 6f 
Columbia. Although this measure has been well pub¬ 
licized, no objections have been received by your com¬ 
mittee. * * * 

“The purpose of this bill is to broaden the divorce 
laws in 'the District of Columbia. Under the present 
law an absolute divorce may be granted only for adul¬ 
tery committed by one of the parties during the mar¬ 
riage. The committee feels that the present law is too 
stringent * * (74th Congress, 1st Session, Report 

No. 720.) 


Trial Court found this marriage terminated 

After hearing the testimony the trial Court concluded: 

“Personally, I think for all practical purposes thesje 
people have been unmarried for a long time. * * * J 
think the situation is such that the parties are bettejr 
off, in view of the time that has elapsed during which 
they have been away from each other, * * * it may 
very well be that this is a marriage which has ceased 
to exist in fact, and at any rate this is a good test of 
the situation in the Court of Appeals.” (App. 37-9.) j 

The trial Court repeated, in its findings: 

“That the parties, for all practical purposes, havje 
been unmarried since 1939.” (App. 45.) 

In Parks vs. Parks, 79 App. D. C. 93, 116 F. 2d 556, 557, 
this Court stated: 

“* * * The liberal purpose of the 1935 amendment 
• * * was to permit termination in law of certain mar¬ 
riages which have ceased to exist in fact.” 
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That very language has been cited with approval by this 
Court only recently in Boyce vs. Boyce, No. 8973, (decided 
January 28, 1946) and in Buford vs. Buford, No. 9178, 
(decided June 28, 1946). 


HI 

Wife’s conduct showed no desire or intent to resume 
marital relations 

Appellee contended that this separation was not volun¬ 
tary on her part in that she endeavored to effect a recon¬ 
ciliation. On these grounds the trial Court denied the 
relief sought. 

Therefore it becomes vital to examine appellee’s actions, 
bearing in mind what this Court stated in Parks vs . Parks, 
(supra): 1 ‘Desires which are not reflected in conduct have 
little or no social or legal significance.” Looking at the 
testimony chronologically, we find: 

a) Appellee left the family home in 1939 over appellant’s 
protests. (App. 14.) She has not returned to him or the 
home even once since that time, although she still calls it 
her home. (App. 17.) She “didn’t want to go back to a 
small town.” (App. 36.) In fact, their differences ap¬ 
parently began when they moved there in 1921. (App. 42.) 

b) Her complaint in the separation suit, reiterated by 
her introduction of it in evidence in this action, six years 
later, accused this appellant of: 

“* * * loosening her two front upper teeth * * * en¬ 
deavored to strike and beat the plaintiff on diverse 
occasions * * * forcefully ejected plaintiff from their 
home on a cold day * * * committed adultery on a great 
many occasions and openly registered with women 
other than the plairitiff, in various hotels in New York 
City * * * told plaintiff’s children that he was going 
with another woman and that he loved the other woman 
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and not the plaintiff * * # humiliated the plaintiff in 
front of her -children * * # constantly threatened the 
plaintiff with physical violence * * (Aipp. 41-14.) 

I 

c) Over this appellant’s opposition, she obtained the 
decree of separation “from bed and board forever” on 
May 27, 1941. (App. 39-40.) 


d) She first telephoned: 

“* * * £i ie 0 f 1941 ? and after the decree of 
•separation Mr. Martin had. written to us he had lost 
his position, he had gone back to Liberty to do account¬ 
ing work, and he was not -sending me the stipulated 
sum each week, and I called him about it. 

“Q. To ask for more? A. I did.” (App. 17. )| 

e) Appellee claimed to have written “many times ”j to 
appellant, asking him to return, but she produced none 
of the letters, although “* * * he told me he never received 
them.” (App. 18.) 

| 

f) In 1944—after five years of separation—the children 
claimed they asked appellant to resume living with appel¬ 
lee. (App. 25, 31.) They testified that this was done |at 
the mother’s instance. Appellant testified that, in October 
1945, while this suit was awaiting trial, they asked him to 
resume living with appellee but insisted “* * * they welre 
not representing their mother’s opinion, that they had not 
talked with their mother * * *.” (App. 10.) 

i 

Let us compare her “efforts at reconciliation” with thpse 
of a Wisconsin wife. A Wisconsin statute (Sect. 23^6, 
Sub. 7) provided for an absolute divorce on the ground 
of five continuous years of voluntary separatism In 
Krause vs. Krause, 177 W-is. 165, there had been a limited 
divorce from bed and board. The Supreme Court of Wis¬ 
consin found: 

“ # * * the defendant (wife) frequently wrote to the 
plaintiff asking for a reconciliation arid a resumption 
of marital relations. • * # she called on the plaintiff 
at the farm * * * but plaintiff refused to talk with her. 
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About the same time she wrote him a letter * * * by 
registered mail * * * to which no reply was made. * * * 
In (Christmas and birthday letters each year) she be- 
seeched a resumption of their marital relations. * * * 
she sent him a Christmas package by registered mail. 
This package was refused by him. It contained a letter 
* * * in which she appealed to him for a reconcilia¬ 
tion.” (P. 166). 

The Court there refused the husband an absolute divorce 
because the wife’s continuous, sincere appeals for recon¬ 
ciliation “necessarily implied a request for modification 
of the judgment (of limited divorce) * * *. Her general 
conduct evinced a desire to resume full marital relations.” 
(P. 167.) 

Appellee in the case at bar offered no proof that she was 
ever interested in the resumption of normal marital rela¬ 
tions. She wanted money when she sued for a separation. 
She wanted money when she first telephoned appellant. 
She wanted money when she filed an amended answer dur¬ 
ing the trial to ask for increased alimony. (App. 3-4.) 

Asked by her own counsel, “* * * what, if anything, did 
you do to bring about a reconciliation?” she replied, “In 
19411 called Mr. Martin long distance at Liberty * * * and 
I asked him to increase my monthly amount * * *.” (App. 
15.) 


IV 

Separation was clearly voluntary 

Appellee claimed that the separation was not and has 
never been voluntary on her part. It is undisputed that she 
left appellant and the family home. Where, then, did the 
nature of the separation become involuntary? 

The first step she took after leaving was the separation 
suit. The grounds she cited for this action led to her “de- 
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maud * * * from the bed and board * * (App. 43.) D<|>es 
this mean she did not want a separation? 

She has not cancelled that separation decree. Does 
evidence an involuntary separation? 

She has never returned to the i1 small town” family home 
nor to appellant. Does this indicate a desire to live as 
husband and wife ? 

In Parks vs. Parks (supra), this Court found: 

“Six years of separation had elapsed. The separa¬ 
tion was not at first voluntary on the defendant’s part; 
when the plaintiff deserted her she begged him not to 
go. But from that time on she neither asked him jto 
return nor made any other attempt to bring about! a 
reconciliation. It is perhaps a fair inference that sue 
reconciled herself to a separation. But that, we think, 
is not the question. Even if she did, in fact, wish her 
husband to return, in the course of time her sileyit 
acquiescence in the separation made it voluntary in t}ie 
statutory sense. * * * We think the defendant’s silent 
acquiescence made the separation voluntary, in t%e 
statutory sense, within less than a year after it hdd 
begun and therefore more than five years before the 
plaintiff filed this suit. It follows that he is entitled 
to a divorce.” (P. 557.) (Italics added). 

In the case under review, there was more than 
acquiescence. A year after appellant left, she ma 
separation concrete by her suit, citing cruelties and 
nities as comprising “a course of unkind and cruel 
ment.” (App. 41-4.) 

In Boyce vs. Boyce (supra), this Court said: 

u * * * The appellee claims to have made an effort, 
on at least two occasions, to bring about a reconcilia¬ 
tion, but the result was further bickering * * *. Likte 
the situation in Parks vs. Parks, the separation was not 
at first voluntary on the appellee’s part. His effort tb 
smooth the troubled waters appears to have been slight, 
and it seems fair to infer that he reconciled himself 
to separation. * * *” 
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In the case at bar, appellee’s so-called reconcilation ef- i 
forts came five years after she quit the family home. She 
has shown no reason for wishing to live again with a man i 
who had caused her all the woes of which she complained. 

In its latest study of this problem (Buford vs. Buford, 
supra), this Court found a similar situation. The wife 
left in February 1939 and a month later sued for a limited 
divorce but was granted only maintenance. The husband 
sought an absolute divorce in 1941 on the grounds of deser¬ 
tion but this was denied. In 1943 he married another 1 
woman. In 1945 he sued the first wife again for divorce, 
this time on the five-year separation ground. In reversing i 
the trial Court’s dismissal of his complaint for an absolute 
divorce, this Court said: 

i ‘According to the undisputed testimony, appellee i 
chose to leave appellant. In other words, she left vol- | 
untarily. If her choice was influenced by unkindness, 
or even cruelty, (of which there is no evidence), on his 
part, that is immaterial under our statute. To say that 
there is provocation or justification for an act is not 
to say that the act is involuntary. The purpose of the , 
five-year law is not to punish vice or reward virtue, but 
( to permit termination in law of certain marriages 
which have ceased to exist in fact/ ” (Italics added.) 

In 1937, Maryland adopted a law (Code, 1939, Art. 16, 
Sec. 40) similar to the District’s five-year voluntary separa¬ 
tion ground, except that Maryland added, “and such sep¬ 
aration is beyond any reasonable expectation of recon¬ 
ciliation.” It is interesting to note how the Maryland 
Court of Appeals has interpreted this statute. 

In Campbell vs. Campbell, 174 Md. 229, 198 Atl. 414, that 
Court said: 

“While the plaintiff (husband) was responsible for 
the original separation and the plaintiff appears to 
have filed the (separation) agreement in order to se¬ 
cure pecuniary and property benefits which might have 
been unobtainable if the husband’s alternative pro- 
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posal to abandon Ms employment and leave the cjity 
bad been carried into effect, we are unable to hold, 
in view of the defendant’s long-continued recognition 
and dependence on the agreement, that the separation 
therein referred to was involuntary during the whole 
of the 12-year period wMch has elapsed since it \^as 
effected.” 

In the case at bar, appellee not only has stood upon lier 
separation decree, insisting upon compliance therewith by 
appellant, but she has also tried to have it enhanced. 

j 

In France vs. Safe Deposit, 176 Md. 306, 4 Atl. (2) 717, 
the Maryland Court of Appeals held: 

“As used in the act and construed in that (Campbell 
vs. Campbell) opinion, a voluntary separation is a 
physical separation of the parties by common consent 
with a common intent not to resume marital relations. 
It does not mean a mere physical separation where one 
of the spouses for business or for pleasure leaves the 
other intending to return and with no intention pf 
affecting their marital relationship.” 

In the case at bar, the 1939 separation was not “for 
business or for pleasure” nor has there been even the 
slightest evidence to indicate any intent to resume marital 
relations. I 

It is respectfully submitted that the trial Court should 
be reversed and judgment entered in favor of appellant. 

Respectfully submitted, 

NATHAN L. SILBERBERG, 
Attorney for Appellant, 

812 Atlantic Bldg., 

WasMngton 4, D. C. 
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JOINT APPENDIX. 

Case No. 9331. 

i 

IX THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia. 


Chester M. Martin, 

Plaintiff, 

vs. 

Constance Purvis Martin, 

Defendant. 


Civil Action 
* No. 27,447. 


Complaint for Divorce on Grounds of Five Years 
Voluntary Separation. 


L Jurisdiction is founded in Title 16, Section 403, Dis¬ 
trict of Columbia Code, 1940. 

H. Plaintiff is an adult citizen of the United States apd 
resident of the District of Columbia and has been such res¬ 
ident for a period in excess of two years prior to filing of 
this petition. Defendant is an adult citizen of the Unitpd 
States and a resident of the State of New York. 

III. Plaintiff and defendant were married on the 30fh 
day of April, 1917 at New York City. 

IV. Four children were born of said marriage: Howard 
J. Martin, now 26 years of age; Chester M. Martin, Jr., npw 
23 years of age; Winston J. Martin, now 21 years of age, 
and Elizabeth Carol Martin, now 17 years of age. That 
all of said children are married, except ELIZABETH 
CAROL MARTIN who resides with and is in custody of de¬ 
fendant. 


f 
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V. In or about the month of April 1939 the plaintiff and 
defendant voluntarily separated and such voluntary sepa¬ 
ration has continued uninterrupted and without cohabita¬ 
tion up to the present. 

2 VI. Since said separation defendant has resided 

in various places in New York City and her present 
address is 95-37 72d Avenue, Forest Hills. Plaintiff con¬ 
tinued to reside in Liberty, N. Y., where he and defendant 
had maintained their home until in or about the month of 
July 1940 when the plaintiff moved to the District of Col¬ 
umbia where he remained until the month of May 1941. He 
thereupon returned to Liberty, N. Y., but moved back to 
the District of Columbia in the month of April 1942 and 
has since remained a resident of said District. His pres¬ 
ent address is 5337 Broad Branch Road, N. W., Washing¬ 
ton, D. C. 

WHEREFORE, the premises considered plaintiff prays 
that: 

I. Process issue out of this honorable Court requiring 
the defendant to appear and actively defend this case. 

II. Upon final hearing and determination of this case, 
a final judgment of absolute divorce be granted to plaintiff, 
together with costs, and that the custody of said minor 
child ELIZABETH CAROL MARTIN be retained in de¬ 
fendant. 

(S) CHESTER M. MARTIN. 


3 Answer. 

1, 2, 3, and 4. Defendant admits the allegations contain¬ 
ed in Paragraphs 1, 2, 3, and 4. 

5. Defendant admits that in April, 1939, the parties 
separated but denies that such separation was voluntary 
and denies that such separation has been voluntary up to 
the present. 



For further answer to Paragraph 5, defendant avers j the 
facts to be that since the date of separation, she has on 
numerous occasions attempted to effect a reconciliation and 
has repeatedly asked the plaintiff to return to her. 

6. Defendant admits the allegations contained in Para¬ 
graph 6. 

WHEREFORE, the premises considered, defendant 
prays: 

1. That this action be dismissed. 

2. And for such other and further relief as to the C<^urt 
may seem just and proper. 

(S) CONSTANCE PURVIS MARTIN. 


5 Amended Answer. 

1. Defendant admits the allegations contained in Para¬ 
graph 1. 

2. Defendant admits that she is a resident of the St^te 
of New York and an adult citizen of the United States ajnd 
that the plaintiff is an adult citizen of the United States, 
and denies the remaining allegations of Paragraph 2. 

3. and 4. Defendant admits the allegations of Para¬ 
graphs 3 and 4. 

5. Defendant admits that in April, 1939, the parties 
separated but denies that such separation was voluntary 
and denies that such separation has been voluntary up to 
the present. 

For further answer to Paragraph 5, defendant avers the 
facts to be that since the date of separation, she has on num¬ 
erous occasions attempted to effect a reconciliation and hjas 
repeatedly asked the plaintiff to return to her. 

6. Defendant admits the allegations contained in Para¬ 
graph 6. 
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WHEREFORE, the premises considered, defendant 
prays: 

1. That this action be dismissed. 

2. That she be awarded maintenance and alimony for 
the support of herself and the minor child of the parties. 

3. That she be awarded reasonable counsel fees and 
costs. 

4. And for such other and further relief as to the Court 
may seem just and proper. 

(S) CONSTANCE PURVIS MARTIN. 


Excerpts from Testimony for Plaintiff. 

* * * 

10 CHESTER M. MARTIN. 

• • • 

By Mr. Silberberg: 

Q. You are Chester M. Martin, plaintiff in this 

11 action? A. I am. 

Q. And where do you live, Mr. Martin? A. At 
5337 Broad Branch Road, Washington. 

Q. Speak louder, pleas-e, so the Court can hear you. 
You have resided in the District of Columbia since when? 
A. Around April of 1942. 

Q. When were you married to the defendant, Con¬ 
stance Purvis Martin? A. In April of 1917. 

Q. And did there come a time when you separated? A. 
Yes. 

Q. Did she leave the home or did you leave? A. No, 
she left the home. 

Q. Where were you living, at the time? A. I was 
living at 33 Buckley Street, Liberty, New York. 

Q. When was the date, as best you can fix it, that she 
left your home at that address? A. In the middle of 
September, 1939. 



Q. From that time on to the present time, have you 
ever lived together? A. No. 

The Court: Now, where were you married, 
please? 

The Witness: In New York City. 

The Court: Do you have a copy of the marriage 
license ? 

Mr. Silberberg: Pardon? 

12 The Court: Do you have a copy of the marriage 
license ? 

Mr. Silberberg: I do not. 

The Court: Have you made an effort to get a 
copy? 

Mr. Silberberg: No, I have not, your Honor. 

The Court: I will hear the case, but I want you 
to get it and put it in the file. 

Mr. Silberberg: All right, sir. 

j 

By Mr. Silberberg: 

Q. Mr. Martin, did there come a time in 1940 or 1941 
when an action for separation was brought against you by 
your wife? A. Yes, sir, in the latter part of 1940, I be¬ 
lieve it was. 

Q. That was in New York State? A. That was| in 
New York State. 

Mr. Silberberg: I ask that that be marked for 
identification as Plaintiff’s Exhibit No. 1. 

(Decree of Separation marked for Identification 
as Plaintiff’s Exhibit No. 1.) 

By Mr. Silberberg: 

Q. I show you Plaintiff’s Exhibit No. 1 for identifica¬ 
tion and ask you whether you can identify the document of 
which this- is a photostat ? A. Yes, sir. 

Q. What is that? A. That is a decree that the 

13 court gave at the time the action was completed for 
separation. 
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Q. A decree of separation in favor of your wife against 
you in the New York State Supreme Court? A. That is 
right. 

Mr. Silberberg: I offer this in evidence. 

Mr. Barker: Let’s see it. 

(Document passed to counsel.) 

Mr. Barker: No objection. 

The Court: Pause, if you will, please, while I 
read this. 

(Document passed to the Court.) 

Mr. Silberberg: Certainly, your Honor. 

(The Court reads document.) 

The Court: You don’t have a copy of the com¬ 
plaint upon which this is based? 

Mr. Silberberg: I do not, your Honor. 

The Court: Let this be received. 

(Document heretofore marked Plaintiff’s Exhibit 
No. 1 for Identification was thereupon received in 
evidence.) 

By Mr. Silberberg: 

Q. Now, Mr. Martin, how many children were born to 
Mrs. Martin and yourself? A. Four. 

Q. And what are their names and ages at present? A. 
Howard J. Martin, is 27 years old; Chester Martin, Jr., is 
24, I 'believe; Winston Martin is 22, and Elizabeth 
14 Martin is 17—18. 

Q. The three 'boys are all married, are they? A. 

Yes, sir. 

Q. From the time that, in September, 1939, when Mrs. 
Martin left your home, have you ever resided together at 
any time, you and Mrs. Martin? A. No. 

Q. Have you ever cohabited since that time? A. No. 
Mr. Silberberg: You may ask. 


* • 
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17 By Mr. Barker: 

Q. Don’t you vote in New York State? A. No, 
sir. 

Q. Didn’t you vote in the last presidential election? 
A. No, sir. 

Q. Didn’t you tell your daughter that you voljed 

18 for Dewey? A. No, sir. 

* * • 

19 Q. Mr. Martin, you have stated that your w^fe 
left your home. Now, was that voluntary on her 

part? A. Yes— 

Mr. Silberberg: May he ask that question again? 
The Court: Was it voluntary. 

Mr. Silberberg: I object. I do not believe that 
this witness can testify as to the mental operatiqns 
of others. 

Mr. Barker: Then, I will phrase it differen 

By Mr. Barker: 

Q. Mr. Martin, is it not a fact that you ordered her c[ut 
of the house? A. No, sir, not at that time. We had 
quarrels at various times, and she threatened to leave and 
1 responded and said, “Why don’t you leave,” or some¬ 
thing of that sort. 

° _ • 

Q. Well, you have said “not at that time,”—at what 
time did you order her out of the house? A. I ne^er 
ordered her out of the house at any time. 

Q. Is it not a fact that you told one of your sons to get 
her luggage and take it out of the house? A. l^o, 
sir. 

20 Q. And is it not a fact that on numerous occa¬ 
sions before that, you have actually locked the dobr 

and refused to let her in the house? A. At times whjen 
there were quarrels; she had done the same thing to njie, 
as far as that is concerned. I had to smash the glass jin 
the house once, to get in. 




8 


Q. Now, is it not a fact that the original separation was 
not a voluntary agreement, or a mutual agreement between 
you? 

Mr. Silberberg: I object to that on the same 
ground, if your Honor please. 

The Court: Well, I don’t know if they talked 
about it. I agree with you. He could not read her 
mind, but he may know the answer to the question 
from something she said. I cannot tell, yet. 

Mr. Silberberg: As to mutuality, or voluntari¬ 
ness? 

The Court: Either. Suppose they talked about 
it? If they talked together about the business of 
leaving each other, he will know whether they did 
and if so, what they said. 

Ask your question again, Mr. Barker. 

By Mr. Barker: 

Q. Is it not a fact that the actual separation did not 
take place as the result of any mutual agreement between 
you and your wife? A. If it is a matter of mutual 
21 agreement? As far as I was concerned, I protested 
her leaving. I told her I could not afford to main¬ 
tain ber in another home and I urged her not to go. She 
insisted on going, however.- 

• * * 

23 Q. Mr. Martin, this separation has—Is it not 
true that your wife has on numerous occasions 
throughout the last four or five years asked you to come 
back and live with her? A. No, that isn’t true, when 
you say “numerous.” 

Q. Well, how many? A. I have recollection of a half¬ 
hearted—you said in the last four or five years? 

Q. That is right. A. Well, then, only one was in the 
last couple of months—there have been one or two letters I 
think; two. 



Q. And, is that, or are those, the only instances whbn 
she has asked you to come back? A. One I think in 1940; 
there was sort of a half-hearted letter that indicated s|he 
was willing to come back, when I was still living in Liberty, 
at that time. 

24 Q. And were there no attempts made in 1942? 
A. No. 

Q. And were there no attempts made in 1943? A. No, 
there were none. 

Q. And no attempts made in 1944? A. There w^re 
none. 

Q. Now, were there any attempts made by any of yohr 
children? A. Yes, I recall last—I think it was November 
or December— 

Mr. Silberberg: If your Honor please, I am 
going to object to that, because I do not think that 
is in the purview of the action. 

The Court: I agree with you and sustain the 
jection. Strike the answer, if there was any, to the 
last question. 


By Mr. Barker: 

Q. Mr. Martin, do you deny that as recent as October 
of last year you were discussing returning to your wi^e, 
with your wife and your children? A. No, sir; definitely. 
I suppose you mean in person? 

Q. Well, either in person or through the mails. A. 
Well, that comes back to the question you asked me before, 
following the— 

Mr. Silberberg: You have been instructed not ito 
25 answer in connection with any conversation with tjie 
children. 

The Witness: Well then, you will have to re¬ 
train e the question, because it involves that. 
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By Mr. Barker: 

Q. Well, I am asking you whether you deny that as 
recently as October of 1945 you were actively discussing 
a reconciliation? 

Mr. Silberberg: I object to the form of that 
question. 

The Court: I agree. Suppose he talked to some 
friend he met on the street? How is that going to 
enter into this? I will sustain the objection. 

Mr. Barker: I will limit it to discussing with his 
wife or his children. 

The Court: Suppose he talked about it with his 
children, what would it establish? 

Mr. Barker: Well, if the children came to him 
as the result of instructions from their mother and 
she asked them to bring him back, and he knew that, 
I think that would be admissible. 

The Court: I think it would, too. You may ask 
it. 

By Mr. Barker: 

Q. Now, is it not true, that you, as recently as October 
of last year, discussed returning to your wife with either 
your wife or your children, or both? 

Mr. Silberberg: I object to the indefiniteness of 
26 that question, if your Honor please; and, I further 
object to any course of conduct which may have 
arisen since the issue was joined in this action. 

The Court: I think that goes to the weight 
rather than admissibility. 

You may answer that. 

A. The children, two of the boys talked with me, said 
they were not representing their mother’s opinion, that 
they had not talked with their mother, and asked me to 
arrange a meeting to talk with the mother, and I con¬ 
sented to arrange a meeting, but thought better of it, and 
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wrote her a long explanatory letter as to why I did not 
think it would be useful. 

* # # 

27 Mr. Barker: I would like to offer an amended 
answer to the complaint. I do not think Mr. Silber- 
berg can claim surprise that we are asking for ali¬ 
mony, because we have discussed it for the last thjree 
or four months. 

The Court: Has Mr. Silberberg seen it? 

Mr. Barker: No, sir. (Passing document! to 
Court.) 

I have merely denied 
in the first place and set up a prayer for relief which 
asks for alimony. 

28 The Court: I am going to permit this to be filed. 

Mr. Silberberg: Pardon? 

The Court: I am going to permit this to be filed. 

Mr. Silberberg: May I be heard on that? 

The Court: All right. 

Mr. Silberberg: While it is true counsel and I 
have discussed this case on numerous occasions in 
the past few months particularly, I believe that iibe 
offering of this amended answer at the time is whojlly 
improper, particularly in view of the fact that tjhe 
question of jurisdiction is now raised for the first 
time. 

I have not come in with any witnesses prepared 
to prove further the question of jurisdiction. 

The Court: If I at the conclusion of the testimohy 
have any doubt about it I will give you ample tifne 
to present proper witnesses in connection with thjis. 

I will let this be filed. 

Mr. Silberberg: May I have an exception to its 
late filing? 

The Court: Yes. 

Now, ask the question again. 


i 

jurisdiction. I have listed 
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By Mr. Barker: 

Q. Mr. Martin, with or by what agency are you employ¬ 
ed in the District? A. By the Reconstruction Finance Cor¬ 
poration. 

29 Q. And what is your present salary? A. My 
present salary is— 

Mr. Silberberg (Interposing): If your Honor 
please, may I interpose this objection? I don’t want 
to be objecting right along, hut I notice in one of the 
prayers for relief for maintenance and alimony for 
herself and minor child provisions 1 are already made 
in the decree which has been submitted to your 
Honor as Plaintiff’s No. 1 for separate maintenance; 
I find no basis in this action for the defendant to ask 
for any further allowance for her. 

The Court: I will hear that at the proper time, 
but that doesn’t go to the question of whether to let 
the witness— 

Mr. Silberberg (Interposing): It is a basis for 
objecting to the present question. 

The Court: I will overrule your objection at this 
time and permit him to answer. It may go out of 
the case later on. 

By Mr. Barker: 

Q. How much? A. Present salary, $5,600. 

Q. $5,600; and do you earn anything in addition to your 
salary from the Government? A. No. 

• # * 

30 Q. Now, are you willing to contribute anything 
to the support of your wife and daughter? 

Mr. Silberberg: I object to that question 1 , if your 
Honor please. 

The Court: I do not know why he cannot answer 
that. 
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Mr. Silberberg: May 1 say that the 'basis formy 
objection again is of course the introduction at this 
point of an issue which was not raised prior hereto, 
and if there is to be any determination made as to 
any allowance to the defendant that is wholly within 
the discretion of the Court, and any attitude express¬ 
ed by the plaintiff is wholly immaterial it seems to 
me. 

The Court: Well : , he may answer. 

A. I do object. 

By Mr. Barker: 

Q. You are not willing, in other words? A. I am not 
willing. 


36 Mr. Barker: If your Honor please, we have 
agreed to this portion of the complaint as being prop¬ 
er, and I offer it in evidence without objection. 

The Court: That is the complaint itself? 

Mr. Barker: Without the affidavit. 

I 

The Court: All right, that will be received. 

(The complaint referred to and previously mark¬ 
ed* as Defendant’s Exhibit No. 1 for identification 
was received in evidence as above indicated.) 

Mr. Barker: I believe your Honor said you want¬ 
ed to read it before the witness testifies. 

(Document handed to the Court.) 

The Court: All right 

Mr. Barker: Mrs. Martin, will you take the stand, 
please? 
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Excerpts from Testimony for Defendant. 

Thereupon, CONSTANCE PURVIS MARTIN, the de- , 
fendant, called as a witness in her own behalf, having been 
duly sworn, took the stand and was examined and testified 
as follows: 

37 By Mr. Barker: 

Q. Mrs. Martin, you are Constance Purvis Mar¬ 
tin, defendant in this case, are you not? A. That is right. 

Q. And the wife of Chester Martin? A. Yes. 

Q. Where do you live at the present time, Mrs. Martin? 

A. I live with my two sons in Forest Hills, Long Island. 

Q. Mrs. Martin, directing your attention to the time 
when you and your husband separated will you tell us i 
whether your separation from your husband was voluntary 
on your part? 

Mr. Silberberg: I object to this question, if your 
Honor please. It calls for a conclusion on the part 
of the witness. , 

The Court: I do not think it does. I think that 
has a plain meaning. 

Mr. Silberberg: I object on the further ground 
that their separation is admitted as a fact here, and 
the circumstances of it do not enter into the present 
case. 

The Court: I think you are probably right; but— 
as a matter of fact I know you are, but I will hear 
it; it may connect with something else. 

By Mr. Barker: 

38 Q. Answer that? A. No, I never wanted a 
separation from my husband, but there was so much 

friction during that time and Mr. Martin and I were not 
getting along, and he ordered me to leave and instructed 
my youngest son to go down in the cellar and get the trunk 
and have it packed and out by five that night or he would 
have it thrown out. ! 





Q. Is that the reason why yon left? A. That was jone 
of the reasons. 

Q. Now, Mrs. Martin, after that what, if anything, j did 
yon do to bring about a reconciliation? A. Well, repeated¬ 
ly I had asked the children to speak to the father— 

Mr. Silberherg (Interposing): I object to that. 
I do not think it is responsive to the question, apd I 
do not think that any statement she made to either— 
The Court (Interposing): I think it is admissible 
if she asked the children, for her, to intercede with 
the father. I think it is perfectly competent for [her 
to say that she did something, such as that, because 
that would amount to her directly in law, and for 
practical purposes it amounts to the same thing, j 
I overrule the objection. 

Mr. Silberberg: Exception, please. 

By Mr. Barker: 

Q. Will you continue? A. Yes. In 19411 cabled 
39 Mr. Martin long distance at Liberty and he told me 
I shouldn’t be calling, because it cost him money, 
and I asked him to increase my monthly amount from $25 
to $35, it was hard to support two children on. He sai(ji it 
couldn’t be done, and he said there was no point in my ckll- 
ing him up. 

Q. Did you at that time ask him to come back? A. He 
said, no, I was not to return to Liberty. 

Q. Now, after that what if any contact did you have 
with him? A. By telephone and mail, and then I sp<j>ke 
to him on November of 1944 when my son was going into 
the Pacific on a new boat. Mr. Martin said he would try 
to get to Baltimore, but he didn’t; he came after I left. 

Q. Did you have any conversation with him between 
1941 and 1944? A. In 1943, 1942. 

Q. And what was that conversation in 1942 ? A. Well, 
it was to the effect that we stop all this nonsense and make 
a home again, but Mr. Martin would not agree to it. 
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Q. And in 1943 what was it? A. It was the same. 

Q. Now, who made the overtures? Did you call him, 
Mrs. Martin? A. I did. 

40 Q. And he at no time— A. No. 

Q. (Continuing)—agreed to come back? A. Not 
at that time. 

Q. Now, in addition to those personal contacts which 
you have related do you know of your own knowledge 
whether or not your children were seeing your husband 
during that period of time? A. Oh, yes, practically, in 
fact—in fact, the two younger children visited him in Phila¬ 
delphia and Washington and Baltimore, and I had always 
asked the children to see what they could do about it. They 
would always come back and tell us the same story— 

The Court (Interposing): Don’t tell us what 
they said to you. 

By Mr. Barker: 

Q. Now, Mrs. Martin, how old are you? A. Fifty-five. 
Q. And how many children do you have? A. I have 
had five—four living, one is dead. 

Q. And you have three sons, is that correct? A. Yes, I 
have three sons. 

Q. And they are all married? A. Yes. 

Q. And they have their own wives to support? 

41 A. Problems—yes. 

Q. And you have one daughter? A. That is 

right. 

Q. She is still in high school, is that correct? A. That 
is right. 

Q. Mrs. Martin, are you able to work? A. No, definite¬ 
ly not. 

Q. And why do you say that? A. Well, I suffer with 
varicose veins, over a period of ten years, and they have 
been operated on. 

Q. Now, Mrs. Martin, when was the last time that you 
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did work? A. Well, I worked for John Wanamaker and 
McCreary during the Christmas holidays 1943 and ’44. 

Q. And Mrs. Martin what did you earn in the last year? 
A. Oh, about $250. 

Q. And how have you been able to live and support 
yourself? A. By the support of my three sons, particu¬ 
larly the oldest boy. 

# # • 

42 CROSS EXAMINATION by Mr. Silberberg: 

Q. Mrs. Martin, you have told about a telephone 
conversation that you had with Mr. Martin. Will you tell 
us when that occurred, that first conversation? A. The 
time was in the fall of 1941, and after the decree of separa¬ 
tion Mr. Martin had written to us he 'had lost his position^ 
he had gone back to Liberty to do accounting work, andl he 
was not sending me the stipulated sum each week, an<l I 
called him about it. 

Q. To ask for more? A. I did. 

Q. He has made payments though since that time, is 
that right? A. $25 a week, that is right. 

Q. As the Court required? A. That is right. 

Q. When did you report to him that you were working 
and earning money on your own? 

* # • 

43 A. Never. 

Q. Where was your home, Mrs. Martin? A. 
Which home? 

Q. What is your home? That is for you to say. A. 
In Liberty, New York. 

Q. When was the last time you were there? A. I was 
there in 1942. 

Q. In your home ? A. No, I wasn’t in the home; I Was 
outside. 

Q. When was the last time you were in your home? j A. 
1939. 
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Q. ’39? A That is right. 

Q. When was the last time you saw Mr. Martin prior 
to yesterday in Court? A. 1943; I saw him in the Pennsyl¬ 
vania Station in 1944; he was out at our house in July or 
August of 1944. 

Q. For how long? A. Just to come and get the car. 

Q. Is that—actually you have been living wholly sepa¬ 
rate and apart now for over six years? A. Yes, that is 
right. 

• • • 

45 Q. You say you wrote to the plaintiff asking him 
to come back to live with you, or you to live with 

him? A. Yes, many times. 

Q. Do you have any copies of those letters? A. No, I 
just sent him a letter. 

Q. You have no copies of those letters? A. And he 
said, told me he never received them. 

The Court: Where did you send them? 

The Witness: To the Liberty address. He didn’t 
give us any other address. 

By Mr. Silberberg: 

Q. Did you know he was in Washington? A. No, he 
was living in Inglewood; in 1943 and 1944 Mr. Martin 
lived in Inglewood. 

Q. Did you testify a moment ago that you sent the 
children to see him in Philadelphia and Washington? A. 
Yes, he called them. 

Q. And made arrangements? A. Yes. 

Q. So you knew where he was? A Yes, but I didn’t 
know— 

46 Q. Just answer yes or no. A Yes. 

Q. You knew he was in Washington? A. Yes. 


• # * 
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47 HOWARD JOSEPH MARTIN called as a witness 
by the defendant, and having been duly sworn, took 

the stand and was examined and testified as follows: 

Q. State your full name? A. Howard Joseph Martin. 
Q. Where do you live? A. I live at Forest Hills. 

Q. And you are the son of the parties involved in this 
case? A. That is- true. 

Q. How old are you, Mr. Martin? A. Twenty-eight. 

Q. Married? A. Yes. 

Q. And are you employed at the present time ? A. No, 
I am unemployed at present. j 

Q. How long is it since you have been out of the Army? 
A. The Navy. As a matter of fact, since October 3, 1945. 
Q. Now, you were living at home, were you not, when 
your parents separated? A. My parents separated? 

48 Q. Yes. A. No, at that time I was going to 
school in New York. 

Q. Now, do you know of the time when they did sepa¬ 
rate ? A. Yes, I know very clearly of it. 

Q. Now, since that separation what contacts, if ajny, 
have you had with your father? 

Mr. Silberberg: I object. 

The Court: What was the question? 

Mr. Barker: What contact, if any, he has had 
with his father since the date of the separation.! 
The Court: Sustain the objection. 

By Mr. Barker: 

Q. Since March have you talked with your father since 
that separation? A. I spoke to him many times. I spoke 
to him in regard— 

Mr. Silberberg (Interposing): I object to that. 
Simply answer the question. 

Mr. Barker: He has answered already. 
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By Mr. Barker: 

Q. What was the purpose of your conversation with 
your father? 

Mr. Silberberg: Objected to. 

The Court: Just a moment. Just when is this? 

Mr. Barker: I am asking whether he had any 
conversation with his father, and he stated yes, and 
now I have— 

49 The Court: I sustained the objection to the ques¬ 
tion of whether he had any contact with his father. 
Now, whether he had any conversation with the 
father is equally objectionable unless the proper 
foundation is laid. 

Mr. Barker: 1 will withdraw that question then, 
and ask: 

Q. Whether you saw your father in 1942? Just answer 
that yes or no? A. Yes. 

Q. And where did you see him? A. I saw him in 
* New York City. My ship had been torpedoed, and I was in 
Philadelphia when I was being reassigned, and my father 
got in contact with me, and I met him in the Pennsylvania 
Station sometime in July or August, I don’t remember. 

Q. What was the conversation? 

Mr. Silberberg: I object to that. 

The Court: I will sustain the objection to that. 
I don’t think that is— 

Mr. Barker: (Interposing) That is conversation— 

The Court: (Interposing) Suppose they talked 
about the boy’s ship; it would be interesting to me 
as an individual, but as a Judge I am not concerned 
about it. 

Are you trying to establish by this witness that he 



21 


50 talked with his father at his mother’s request, 
mg to bring about a reconciliation? 

Mr. Barker: That is right. 

The Court: You have got to lay a foundation for 
it. I want to ask you this, sir: (Turning to witness) 
In 1942 did your mother ask you to talk to yCur 
father in an effort to bring about a reconciliation ? 

The Witness: She did, sir. 

The Court: Did you talk to your father? 

The Witness: Yes, sir. 

The Court: Whereabouts? 

The Witness: I spoke to him in New York City; 

The Court: On the occasion you just referred ijo? 

The Witness: That is true. 

The Court: Tell us what you said to him as the Re¬ 
sult of your mother’s request? 

The Witness: I told him, I said, “Dad, now tliat 
I have been away, the other boy is away, and Jay 
other brother is expecting to be called”—that fs, 
the third brother, mother wanted him to come home, 
she had always loved him, and thought maybe he 
had merely done something wrong and his pri^e 
was holding him back, and we all thought that, and 
I told him we wanted him to come home where he 
belonged. He didn’t say yes or no, but would think 
about it; he left the door open, but didn’t actually 
say he would. • j 

51 By Mr. Barker: 

Q. Now, did you have any further conversation 
with him concerning the same matter at any future time? A. 
I did. 

Q. When and where ? A. Two different times. 

The Court: Just a moment. If you had any fur¬ 
ther conversation with him because your mother 
asked you to, we will hear it. 
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The Witness: That is exactly what it is. 

The Court: If it is simply you as a son wanting 
your father and mother to rejoin each other I can¬ 
not hear it. 

The Witness: All my mother’s instructions were 
that way because mother felt deeply about father, 
and she thought after him especially. 

Do you want me to go on with that question? 

By Mr. Barker: 

Q. Yes, as the Court indicated. A. Another time was 
in 1944. I was in Philadelphia at the time, and I had seen 
my father several times, and this one time I was going to 
play golf with him at Teterboro, New Jersey. He was 
working at the Bendix Marine plant, and he was living at 
Inglewood. My mother knew I was going over; I was 
going to borrow the car; and she asked, 44 Are you going to 
see your father? He hasn’t made any reply to my last 
52 request”. 

Mr. Silberberg: Speak more slowly and distinctly 
so I can understand. 

The Witness: I will try. 

My mother knew I was going over to play golf 
with father, so when she knew I was going 
over she asked me to please speak to him, that 
father had not made a reply to the original request. 

As I said before, he never closed the door, and 
again he never made a move on his part, and she 
asked me to speak to him again. 

I went to Teterboro and went on the golf course, 
and we played golf. I brought the subject up and 
said, “Mother asked me again to speak to you, Dad”. 
And he wanted to push the subject away and would 
not talk about it. And in fact we had rather an argu¬ 
ment about it, and were not on particularly good 
terms. 
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The third time was just recently when I returned; 
I got discharged from the Navy and X came down to 
Washington, D. with my brother. My father 
knew I was— 

Mr. Silberberg: (Interposing) I will object jto 
this, if your Honor please. This apparently has Oc¬ 
curred isince the commencement of the action. 

The Court: When was that? 

The Witness: October, 1945. 

53 The Court: I will sustain the objection. 


By Mr. Barker: 

Q. Now, you have mentioned that your father was liv 
ing at Inglewood, is that correct? A. He told me he was 
yes, sir. 

The Court: New Jersey? 


The Witness: Yes, sir. 

By Mr. Barker: | 

Q. When was this? When did he say that he was liv¬ 
ing at Inglewood? A. I met him in July, 1944, and he 
told me he was living there at 290 Grand Avenue, and I also 
know that in September I also saw him again and he said 
he was still living there, but talked about going to Wash¬ 
ington any day. He was going to give up his position 
there, and go to headquarters where it paid less, but was 
more permanent, and he expected to be called to Washing¬ 
ton to take up his post there sometime in October or No¬ 
vember of 1944. 

Q. Now, did you have any conversation with him con¬ 
cerning his source of income? A. Yes, I did. 


Q. When and where? A. Well, I don’t remem¬ 
ber the exact date, except that it was prior to 1944. 
Mother needed support very badly when I was called 
into the service. I was only able to send her 
54 a little and I was going to talk to him about senjd- 
ing her money at that— 

Mr. Silberberg: (Interposing) I object to this. 
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By Mr. Barker: 

Q. Just answer the question. A. Restate it. I lost the 
theme. 

Q. When and where did you have such conversation 
with him? A. At various meetings I had with my father 
prior to 1944 and during 1944. 

Q. And I will ask you the direct question: did he tell 
you in 1944 that he was doing outside accounting work in 
addition to his work with the Government? A. I don’t 
know’ wiiat you mean “outside”. He said he was contin¬ 
uing his practice up-state w r eek-ends to take care of some 
of his customers; he said he couldn’t let down his clients i 
just because he was in Washington, that once you had taken 
a client you had to more or less stick with him, you couldn’t 
leave them in the lurch because accountants were hard to 
get. 

Q. When was this? A. This was in 1943, but I don’t 
remember exactly when. 

Q. And do you know of your own knowledge whether 
or not he maintains an office in New York at the 
55 present time? A. Only on his own say so. 

Mr. Silberberg: Object to that. 

The Court: Upon what ground ? 

Mr. Silberberg: It is not responsive to the ques¬ 
tion. The question was “Does he know of his own 
knowledge whether the plaintiff maintains,” and so 
forth? 

The Court: I think the answer is sufficiently re¬ 
sponsive. 

Mr. Silberberg: Exception, please. 

The Witness: Restate the question. 

Mr. Barker: Read the question back. 

The Court: I will ask it for you. He asked if you 
know whether your father still maintains an office 
in New York. 
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The Witness : He told me he did. 

The Court: When did he tell you that? 

The Witness: I believe it was 1943; I don’t Re¬ 
member specific dates. 

Mr. Silberberg: May I ask that the answer be 
stricken as not responsive. The question deals with 
now. 

The Court: I know. The answer is meaningless. 

Mr. Silberberg: All right. 

i 

By Mr. Barker: 

Q. Do you know whether your mother has worked 
during the last year, during the year of 1945? 
56 A. Well, I was away most of ’45, and she never said 
that she was working, although she did tell me that 
she was taking care of children occasionally in the even¬ 
ings, but no steady work, because I was sending her a 
regular allotment and money of my own to take care k>f 
her. 

Q. Are you able to continue to help her? A. No, sir, 
I have just about expended my savings now, and a® you 
know I am unemployed, so it is just about the end of the 
rope. 

Q. And is she living at your home at the present time? 
A. I will explain about it; it is not my home; I am jujst 
renting. 

The Court: What is your first name? 

The Witness: Howard, sir. 

CROSS EXAMINATION by Mr. Silberberg: 

Q. Mr. Martin, when did your mother first instruct you 
to talk to your father? A. I believe it was in July of ’44. 

Q. July of ’44? A. I believe so. I was overseas priir 
to that, so it must have been in July. 

Q. That was the first instance? A. Yes, sir. 

Q. And during that conversation that you related 
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57 as having up in New Jersey your father was still 
working for the RFC and stationed up there, was he 

not? A. That I don’t know. All I know is he worked in 
an office there. 

Q. You don’t know that he was not working for the 
RFC? A. No, I don’t. 

Q. You simply know— A. (Interposing) That he was 
working there and told me so. 

Q. That is it— 

Mr. Barker: (Interposing) You related a con¬ 
versation which you say you had with your father 
in 1942? 

The Witness: Yes. 

RE-DIRECT EXAMINATION hy Mr. Barker: 

Q. And you have also stated, I believe, that that was 
the result of the request of your mother? A. Yes. 

Mr. Silberberg: I object to this, if your Honor 
please. 

The Court: I think he is entitled to clear it up 
if it can be done. 

Did he so testify on direct? 

Mr. Barker: In response to a question just asked 
by counsel as to when was the first time he had been 

58 instructed by his mother to speak to his father, -and 
you (addressing witness) stated 1944, I believe? 

The Witness: No, I don’t believe I did. Did I? 

The Court: Yes, you did. 

The Witness: The first time; I meant 1942; sorry; 
it was ’42. I left for overseas duty, and I returned 
in ’43—’42 when my ship was torpedoed. Then 
mother asked me, and that was the only opportunity 
I had to speak to him. That was the first time. I 
didn’t really realize I had said ’44. 


I 
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The Court: Let me ask you this: 

You said that since 1942 you talked with your 
father on two or three occasions? 

The Witness: Yes, sir. 

The Court: About the same subject? 

The Witness: Yes, sir. 

The Court: Was that as the result of your moth¬ 
er’s request, original request in 1942? 

The Witness: No, sir. She always wanted it, had 
written me letters overseas, always emphasizing jit. 
When I came back there was another conversation 
with her I had, another instruction I might say. 

Mr. Barker: That is all. 

RE-CROSS EXAMINATION by Mr. Silberberg: 

Q. Concerning this 1942 conversation you had 
59 with your father will you tell us what it was your 
mother said to you before you went over to see yojar 
father? A. I can’t remember the exact words; it has 
been so long. But 1 can give you them—it was this: that 
she still cared for him, and thought the separation was not 
right; that they should be back together again; she still lo[v- 
ed him and wanted him to return to her, not only for hler 
sake, but also for the sake of her young daughter, who need¬ 
ed the father very much. 

Q. Did she say anything at all about cancelling tjie 
separation agreement against your father? A. No— j 

Q. (Interposing) Did she say anything about cancelling 
the decree? A. No, but she wanted him to come back.i 

I 

Q. Just answer the question. 

The Court: He has answered “no”. j 

By Mr. Silberberg: 

Q. When did she mention something about having the 
decree cancelled? A. I don’t believe she ever mentioned 
it; the fact that he came back home was enough; that can¬ 
celled it automatically. 
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Q. Will you tell us the words, as best you remember 
them, when she asked you to see your father on that 

60 specific time? A. 1942? 

Q. Yes. A. I have to remember the exact words? 
Q. Give us your best recollection of what the words 
were dealing with this particular subject? A. Well, I 
think I have given them before. I only repeat myself that 
she still loved father, and she wanted him to come home, 
thought they belonged together and separation was not 
right, and wanted father in the home for her children. 

Q. And in 1944 you saw your father again? A. I did. 
Q. And discussed it with him again? A. Right. 

Q. What were the instructions given you by your mother 
at the time? A. The same thing; father had never closed 
the door— 

Q. (Interposing) Please. A. I can’t answer pointedly. 
I have to make reference to— 

Q. (Interposing) Please answer my question as to what 
your mother said to you before you went to see your father 
in 1944? A. I am trying to recollect my thoughts. 

61 Q. What part of the year was it? A. Let me 
recollect my thoughts a second. This is ’44 now you 

are speaking of? 

Q. You mentioned 1944. A. Yes ; all right, now, let me 
see. It was in July of ’44 that I spoke to him. 

Q. Where was this? A. That was in Teterboro, when 
I played 1 golf in Teterboro, New Jersey, and mother knew 
I was going over; I intended to borrow the car, and she had 
loaned it to me, and mother said, “You are going to see 
your father again tomorrow. Would you speak to him 
again about coming back home?” 

In the previous conversation he had not closed the door, 
as I said before, and— 

Q. (Interposing) Please confine yourself to only what 
your mother said to you. A. “Please speak to your father 
about coming back home again.” And I said I would. 
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Q. What had. been your relations with your father dur¬ 
ing these six years? A. They have varied, sir, from times 
when he would not send the money when mother badly 
needed it; they were rather bad, and we had to force him 
to pay any support at all. Then things were hostile, and— 
I like my father, I have been friendly with him most times, 
but I found him most derelict toward shouldering his 

62 responsibility, and I have been forced to do it for 
him. He has been made or forced to shoulder thbm 

though. 

Q. Now, what has been his relationship towards your 
brothers and sister? A. I can’t answer for my brothers 
and sister. 

Mr. Barker: They are here. 

By Mr. Silberberg: 

Q. At the time that the money was not forthcoming from 
your father, as you have recited, was that when he wjas 
not working? A. I don’t know when he was working and 
was not, to tell the truth. 

Q. And was his failure to send a check because of tjhe 
difficulties between your father and mother? A. Hbw 
would I know that, sir? 

Q. I am asking you if you know. A. No, I would not 
know*. All I know the check.didn’t come. 

Q. And then what happened? A. What happened? 

Q. Yes. A. Mother finally sued 1 for separation so she 
could get support on my instigation. 

Q. And the checks were sent thereafter, were 

63 they? A. Not right away. She had to call an attor¬ 
ney to force him, and he got in touch with him. 

Q. Did I understand you to say that you instigated the 
separation action? Just answer the question. Did you 
instigate the separation? A. I asked mother to. 

Q. Pardon? A. I asked mother to start it, yes. 

Mr. Silberberg: That is all. 

The Court: That is all. 
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Thereupon, ELIZABETH CAROLINE MARTIN, called 
as a witness on behalf of the defendant, having first been 
duly sworn, took the stand, and was examined' and testified 
as follows: 

Q. Will you give us your full name? A. Elizabeth Car¬ 
oline Martin. 

Q. And how old are you? A. Just eighteen. 

The Court: What was that name again? 

Mr. Barker: Elizabeth Caroline Martin. 

By Mr. Barker: 

64 Q. And you are the daughter of Mr. and Mrs. 
Martin? A. I am. 

Q. And where are you living at the present time? A. 
Living at Forest Hills. 

Q. With your mother? A. Yes, sir. 

Q. And are you still going to school? A. Yes, sir, I 
am. 

Q. You are in high school, is that correct? A. That is 
right. 

Q. And have half a year to go ? A. That is correct. 

The Court: Mr. Barker between you and the wit¬ 
ness I am not going to be able to hear a thing. I can 
understand why this young lady is difficult, but you 
are a lawyer and know how to talk right out. 

All right, let’s try it again. 

Mr. Barker: Those were just preliminary, Your 
Honor. 

The Court: I might as well hear them too. 

By Mr. Barker: 

Q. Elizabeth, you are living with mother at the present 
time, is that right? A. Yes, sir, I am. 

Q. And you are going to high school? A. That is cor¬ 
rect. 
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65 Q. And you have a half year for to go? A. That 
is right. 

Q. Now, Elizabeth, were you living with your parents 
immediately prior to the time they separated? A. Yes, 
sir, I was. 

Q. And do you now recall when they separated? jA. 
It was September, 1939. 

Q. And do you recall just what happened? A. Well, 
there had been quite a few arguments between my mothler 
and father, and it got very unpleasant. I don’t remember 
the particular argument that was the last straw before 
they separated, but I do remember my father telling ijiy 
youngest brother, Winston, to get mother’s trunk and to 
see that we were out by that night. 

Q. And as a result of that vou did leave, is that cOr- 

i 

rect? A. Yes, sir. 

Q. Now, since that separation has your mother on any 
occasion asked you to speak to your father about comiijig 
back to live with her? A. Yes, sir, she had asked me oncb; 
it was about 1944, I think, during the summer, and I met 
my father in the Pennsylvania Station, and we went to tfie 
restaurant, and we were talking about my sister-in-law com¬ 
ing to this country after the war, and I asked him, told 

66 him that mother had asked me to ask him to conie 
back home, because we missed him and wanted him 

back home. 

Q. And what did he say? A. Well, he didn’t say yes <jr 
no, he rather shied away from the subject. 

Q. Now, did you talk with him about the—when did this 
take place? A. 1944. 

Q. What month, do you remember? A. Oh— 

Q. (Interposing) Let me ask you, was it before or 
the election? A. After the election I think it was. 

Q. Now, did you have any discussion with your father 
as to whether or not he had voted? A. Yes, sir, I do re- 
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member asking him bow be voted, wbo be voted for, and be 
said “Mr. Dewey,” and I remember telling bim that two 
of my brothers bad voted for Dewey and one bad voted 
for Roosevelt. 

Mr. Barker: I bave no further questions. 

CROSS EXAMINATION by Mr. Silberberg: 

Q. Just one brief question. Elizabeth, this trunk that 
you have referred to, where was that trunk? A. I believe 
it was in the cellar. ■ 

67 Q. And where was it placed afterward? A. In ■ 
the kitchen. 

Q. Was it put out on the front porch? A. I believe i 
after it was packed, after we bad packed it it was on the 
porch. ' ' 

Q. Do you recall it having been on the porch for several i 
day9? A. I don’t know whether it was or not. i 

Q. Do you recall your Dad saying something about tak- ! 
ing that trunk off the porch so the neighbors would not be 
too inquisitive? A. No, sir. 

Q. You don’t recall that? A. No, sir, I don’t. i 

• • * 

WINSTON JAMES MARTIN called as a witness on be- i 
half of the plaintiff, having been first duly sworn, took the i 
stand, and was examined and testified as follows: 

Direct Examination by Mr. Barker: 

Q. Will you state your full name? A. Winston 

68 James Martin. 

Q. And Mr. Martin you are the son of Mr. and 
Mrs. Martin? A. I am, sir. 

i 

Q. Where do you live at the present time? A. I am 
stationed in Camp, still in the Army. 

Q. Mr. Martin, were you living at home immediately 


prior to the time of the separation of your parents? A. 
Yes, I was. 

Q. And will you tell us what happened? A. As I re¬ 
call it, school hadn’t started 1 , it was in September, and some¬ 
time in the morning I got up rather late, I think it was close 
to ten o ’clock, and mother and Dad had other arguments in 
the morning about something, I don’t remember just what jt 
was; I was upstairs; and I came down and mother said that 
Dad told her to get out of the house, so I said, ‘‘Well, I 
will see about it; don’t pay any attention to him. We haye 
no place to go. ” And mother said, ‘ ‘ He hit me before, anjd 
I am afraid he will hit me again.” I said, ‘‘Don’t worry, 
he won’t.” So, about noontime Dad came home for lunch, 
and right away he started again, and asked mother why 
she wasn’t out of the house. I tried to appease things; I 
said, “Hole! back, Dad; no sense in getting excited.” He 
jumped at me and said, ‘‘You will get out of the house tb- 
day, ’ ’ and said, ‘ ‘ Where is the trunk ? ’ ’ And mother 
69 said, ‘‘It is still down in the cellar and it is going tjo 
stay there.” 

Dad said, ‘ ‘ Get that trunk and get it out of here today. [ ’ 
So Dad left then to go back to his office, and I went down 
and got the trunk, and he came back in the afternoon again 
sometime around three o ’clock, and I had put the trunk out, 
all packed on the front porch, I expected the Railway Ex¬ 
press. He said, ‘‘Get that trunk off the porch right mn 
and get out, ’ ’ to me. I again tried to appease him. I salt 
“I will get it out.” And that afternoon mother and Bett 
left for New York. 

Q. Now, since that separation has your mother on any 
occasion asked you to speak to your father and ask him to 
return? A. Yes, sir. One time particularly that I remeni- 
ber, rather, two times that I spoke to him right after I reg¬ 
istered for the draft, and was expecting to go into the ser¬ 
vice, it was sometime I think around January of 1943, it 
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looked like I was going pretty soon. I went to see the Draft 
Board and they said, “You will be going shortly,” and 
mother said to me, “If you are going to leave, and Howard’s 
ship has been hit once, and we don’t know when your other 
brother is going, I 'will nearly go crazy if I am left alone; 
I don’t know what I will do. Go speak to your father and 
tell him to come back, Betty and I need him.” 

So I went and spoke to father. Apparently Dad 

70 was all for it. I can’t understand—he said, “AH 
right, we will see what we can do. Get a telephone 

in.” I said, “It is kind of expensive. I have no money to 
put up a down payment. ’ ’ And he said, 4 ‘ Use my telephone 
in Liberty, they can’t catch that.” So, I had a telephone 
put in, in his name; he was living some place in New Jersey, 
I don’t remember where, and he called once or twice; we 
saw him in New York, but he never made any effort to come 
over to the house. 

I told him everything was ready: “When are you coming 
over, Dad?” And he told me that he had to go to Liberty 
every week-end to take care of his clients, and things like 
that, and I didn’t know what the story was. 

And again in July it definitely looked like I was going; 
the Draft Board had told me within a month I would be 
leaving. So my sister and I had gone to Philadelphia, driv¬ 
ing down to see father. And on the way back Sunday night 
I said, “Dad, are you coming over to the house or not? 
The telephone has been in almost six months and nothing 
happened. I may leave any time. Betty is still young and 
she needs you.” 

So he still hemmed and hawed and wouldn’t definitely 
answer, and we left on rather bad terms there. 

Q. Now, did you say that you had this telephone listed 
in his name? A. Yes, sir. 

71 Q. Where was that? A. That was in Richmond 
Hill. We lived in Long Island. We could not afford 
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the down payment the telephone company wanted. So Dad 
h^d said, “Well, you don’t have to do that as long as I havje 
a telephone; put it in my name.” So I had it put in hi& 
name in case of business. 

• * * 

73 CROSS EXAMINATION by Mr. Silberberg: j 
Q. Winston, do you remember how long that fa¬ 
mous trunk was on the front step, the front porch? A. It 
couldn’t have been out there more than four or five hours. 

Q. Hours or days? A. Hours. 

Q. Hours? A. Yes, sir. 

Q. Don’t you recall your Dad saying to you, ‘‘Bring it 
in, it has been sitting out there several days?” A. No, sit, 
it wasn’t sitting out there for several days. 

Q. It was not? A. No, sir. 

Q. Do you recall any statement made by you)' 

74 mother as her wanting to leave the house at Liberty j? 

A. Well, sir, if you were struck three or four times^- 

Q. (Interposing) Just answer the question. A. What 
was it originally? 

Q. Do you recall your mother saying she wanted to leavd 
the house? A. No, sir, I don’t recall any time her actually 
saying she wanted to leave the home. 

Q. Do you recall her saying she wanted to go back to 
him? A. Not to Liberty. 

Q. Do you recall her saying she wanted to go to— AL 
(Interposing) She was agreeable to Washington. 

Q. Do you recall her saying that? A. Yes, sir. 

Q. When w r as that? A. Sometime just before—after I 
registered for the Draft mother said, “Tell your father I 
•will be willing either he come back or I will go to him.” 

Q. So you knew he was living in Washington? A. Oif 
Jersey. 


I 
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Q. You said Washington? A. Or Jersey. 

Q. And he -worked for the Oovernment? A. Y$s, 
sir. 

75 Q. Supervising some plant up in the Jersey area? 
A. Yes, sir, that is right. 

Q. And you said he was travelling back and forth? A. 
That is right. 

Q. And your mother said she was willing to do what? 
A. Either live in Jersey, or Forest or Richmond Hill, or 
Washington, if they were together, Betty and mother and 
father. 

Q. Do you recall your mother having said that she would 
not go to Washington? A. No, sir, I don’t recall that. 

Q. Do you recall your mother having said that she 
would not go to Liberty? A. Yes, sir, I do remember that. 
Q. You recall that? A. Yes, sir. 

Q. When was that? A. The only time I remember that 
was at the time of the separation mother didn’t want to go 
back to a small town. 

Q. Would not go back to a small town? A. No, sir. 

The Court: Did you say at the time of the separa¬ 
tion? 

The Witness: I mean the Court proceedings. 

By Mr. Silberberg: 

Q. When was the house at Liberty closed by the 

76 family, do you know? Or when was the house rented 
to other people? A. In 1940 I think, sir. 

Q. Did your father continue to live in the house? A. 
Next door, sir. 

Q. Next door? A. That is right. 

Q. And maintained a home there, did he? A. Yes, sir. 
Q. Did you ever return to Liberty after that? 

The Court: Did what? 
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By Mr. Silberberg: 

Q. Did you ever return to Liberty after that? A. After 
when, sir? 

Q. After your mother left? A. I stayed there, sir. 

Q. You stayed, there? A. That is right. 

* * • 

I 

78 HOWARD J. MARTIN resumed the stand for fur¬ 
ther cross examination as follows: 

Cross Examination by Mr. Silberberg: 

! 

Q. Do you recall one conversation you had with 

79 your dad about returning and his asking yoti 
whether your mother had sent you, and you specifi¬ 
cally telling him that she did not send you, this was your 
own idea? A. I don’t remember that. 

Q. You do not remember that? A. I don’t believ^ 
I said that. 

Q. At any time? A. I don’t remember it ever. 

* * # 

88 The Court: Well, I am prepared to decide thri 
case now. 

Personally, I think for all practical purposes; 
these people have been unmarried for a long time) 
However, the evidence is purely preponderant. ]j 
do not have the slightest doubt about it. It is in favoi[ 
of the wife that she made bona fide attempt per-f 
sonally, by letters, and I think she said on one oc¬ 
casion in a conversation with him and through each 
of the children to try to get him to return. 

The Parks case points out very clearly that that 
was not done; in that case that there was a silent 
acquiescence. I think here there has been no ac¬ 
quiescence. 
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* 

89 The bringing of the original suit for separation, it 
was testified by one of the children, was instigated 
by him and not by his mother at all, and designed 
for the purposes of compelling her support. 

Therefore, you do not have her as a moving party 
away from the matrimonial domicile; in fact, you 
have it in law and equity the fact is that it was 
brought about by one of the children, and I think 
therefore we do not have the situation that existed 
in the Parks case or any other that I know of, in 
which a decree for divorce on this ground has been 
granted. 

I, therefore, deny the application for divorce, and I 
will grant support money for the wife and Elizabeth 
in the sum of $35 a week, which I think the plaintiff 
can and should pay. That is subject, of course, at 
any time to revision upward or downward, as you 
gentlemen know. 

I think the situation is such that perhaps the ; 
parties are better off, in view of the time that has 
elapsed during which they have been away from 

each other, but that is not a part of my. duty. 

• * * 


i 


94 


Plaintiff’s Exhibit No. 1. 


At a Special Term of the Supreme Court of the 
State of New York, held in and for the County 
of Queens, at the General Court House, located 
at 88-11 Sutphin Boulevard, Jamaica, in the 
Borough of Queens, City and State of N^w 
York, on the 27th day of May, 1941. 


Present: Hon. James T. Hallinan, 


Constance P. Martin, 

Plaintiff, 

against 

Chester Mathias Martin, 

Defendant 


Justice, 


This action having been commenced by the due and per¬ 
sonal service of the summons and verified complaint here¬ 
in on the defendant within the State of New York on the 
5th day of November 1940, and the defendant having ap¬ 
peared and answered herein by his attorney, and this cau^e 
having duly come on for trial before this Court and tl^is 
Court having heard all the evidence adduced by the plaijn- 
tiff and defendant herein and having duly made and fil^d 
its decision herein, wherein and whereby it finds that 4H 
the material allegations of the complaint herein have be^n 
established and the plaintiff herein is entitled to judgment 
as prayed for in the complaint, 

NOW, after hearing JOHN C. DONOVAN, Esq., attor¬ 
ney for the defendant, in oppositson thereto, on motion 
of I. MAURICE WORMSER and LEONARD BRONNER, 
JR., Attorneys for the Plaintiff, it is hereby 
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ORDERED AND ADJUDGED that the said plaintiff 
and defendant be and hereby are separated from bed and 
board forever; it is hereby further 

ORDERED AND ADJUDGED that the plaintiff have 
the care, custody and control of the children bom of the 
marriage of such plaintiff and defendant, to wit: Elizabeth 
Caroline Martin, aged 13 years, and Winston James Mar¬ 
tin, aged 17 years; and that the defendant be permitted to 
see such children at the will of the parties on due notice; 
and it is further 

ORDERED AND ADJUDGED that defendant pay to 
the plaintiff herein the sum of $25.00 weekly, for her sup¬ 
port and maintenance and the support of mainten- 
95 ance of the infant children, which sum is to be paid 
at plaintiff’s home now at 112-41 207th Street, 
Hollis, Long Island, or to such other place as she may 
hereafter designate in writing; it is hereby further 
ORDERED AND ADJUDGED, that the defendant pay 
the plaintiff accrued past due temporary alimony, which is 
fixed at $150.00, at the rate of $1.00 a week for 150 weeks, 
beginning the 15th of November, 1941. 


Enter 


(S) JAMES T. HALLINAN, 

J. S. C. 
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100 Defendant’s Exhibit No. 1. 

SUPREME COURT OF THE STATE OF NEW YOREj 

County of Queens. 

Constance P. Martin, 

Plaintiff, 

against ► 

Chester Mathias Martin, 

Defendant. 

-- j i 

The plaintiff above named, by LEONARD BRONNEr| 
JR., and I. MAURICE WORMSER, her attorneys, com¬ 
plains of the defendant and alleges: 

FOR A FIRST SEPARATE AND DISTINCT 
CAUSE OF ACTION 

First: That the plaintiff and defendant were marrie4 
on or before the 30th of April, 1917, in the County of Newt 
York, City, and State of New York. 

Second: That five children were bom of the said mar. 
riage, of which four are alive at the present time, Howard} 
Joseph Martin, aged 22, Chester Mathias Martin, aged 19, 
Winston James Martin, aged 17, and Elizabeth Caroline 
Martin, aged 12. 

Third: That the plaintiff is at present a resident of 
the County of Queens, City and State of New York. 

Fourth: That the defendant is at present a resident' 
of the County of Sullivan, State of New York. 

Fifth: That plaintiff is the mother of Elizabeth Caro¬ 
line Martin, a child of twelve, who is at present residing 
with plaintiff, and that since September 11th, 1939, plain¬ 
tiff has supported the said Elizabeth Caroline Martin. 
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Sixth.: That during all of the period that this 
101 plaintiff has been the wife of this defendant, she has 
conducted herself with propriety, managed the 
household affairs of her said husband with prudence and 
economy and at all times treated her husband with kind¬ 
ness and forebearance, but that said defendant, disregard¬ 
ing the solemnity of the marriage vow and his obligations 
to treat the plaintiff with kindness and attention, and since 
said defendant moved to Liberty, New York, in 1921, has 
commenced and continued a course of unkind and cruel 
treatment, which has become increasingly severe during 
the past five years and especially during the latter part of 
the year, ending September 11th, 1939, as will be more 
specifically set forth herein. 

Seventh: That the defendant struck and beat the plain¬ 
tiff on three occasions, on one occasion loosening her two 
front upper teeth to such a degree that they had to be ex¬ 
tracted. 

Eighth: That the defendant endeavored to strike and 
beat the plaintiff on divers occasions, and placed the plain¬ 
tiff in fear of bodily harm and injury. 

Ninth: That the defendant forcefully ejected plaintiff 
from their home on an extremely cold day, at a time when 
the plaintiff had insufficient clothing to protect her from 
the cold. 

'Tenth: The defendant committed adultery on a great 
many occasions and openly registered, with women other 
than the plaintiff, in various hotels in New York City, and 
upon information and belief, elsewhere, under the name 
of Mr. and Mrs. Martin. 

Eleventh: That the defendant told plaintiff’s children 
that he was going w’ith another woman and that he loved 
the other woman and not the plaintiff. That the defend¬ 
ant’s course of conduct in committing open and notorious 
adultery on a great many occasions, humiliated and 
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102 degraded the plaintiff and was the cause of serious 
and grave mental pain and anguish to her. 

Twelfth: That the defendant humiliated the plaintiff 
in front of her children, and on some occasions deprived} 
of her food and on other occasions, in the presence of hei| 
children, requested her to leave his home. 

Thirteenth: That the defendant constantly threatened 
the plaintiff with physical violence and on numerous ocean 
sions in front of defendant’s and plaintiff’s children, abused 
and insulted the plaintiff and cursed and swore at her. 

Fourteenth: That all of the actions of the defendant 
mentioned in paragraphs numbered “Sixth”, “Seventh”, 
“Eighth”, “Ninth”, “Tenth”, “Eleventh”, “Twelfth” 
and “Thirteenth” constitute cruel and inhuman treatment 
of the plaintiff by the defendant. 

FOR A SECOND SEPARATE AND DISTINCT 
CAUSE OF ACTION. 

Fifteenth: Plaintiff reiterates and realleges each and 
every allegation contained in paragraphs of this com-j 
plaint marked and numbered, ‘ ‘ First ”, * * Second ’ ’, ‘ ‘Third ’ ’, 
“Fourth”, “Fifth”, “Sixth”, “Seventh”, “Eighth”,] 

‘ ‘ Ninth ”, “ Tenth ”, “ Eleventh ”, “ Twelfth ”, “ Thirteenth ’ ’ j 
and “Fourteenth” with the same force and effect as if] 
herein fully set forth and at great length. 

Sixteenth: That at a period of time, beginning in Sep¬ 
tember, 1939 and extending up to the date of the signingj 
of this complaint, defendant has neglected and refused] 
to provide for the support and maintenance of the plain¬ 
tiff. | 

103 WHEREFORE, plaintiff demands judgment for a 
separation from the bed and board of the defendant, 

and that she have custody of her infant daughter, Elizabeth 
Caroline Martin, and that a reasonable provision 'be made 
for plaintiff’s support and maintenance and that of her} 
infant daughter, Elizabeth Caroline Martin, and the plain- 
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tiff have such other and further relief as may he just, to¬ 
gether with the costs and disbursements of this action. 

104 State of New York, ) 

County of New York. ^ SS " 

CONSTANCE P. MARTIN, being duly sworn, deposes 
and says: 

That she is the plaintiff in the within action that she has 
read the foregoing complaint and knows the contents there¬ 
of; that the same is true to the best of her knowledge, ex¬ 
cept as to matters therein stated to be alleged upon informa¬ 
tion and belief, and that as to those matters she believes it 
to be true. 


(S) CONSTANCE P. MARTIN. 

Sworn to before me this 
2d day of October, 1940. 

(s) Ruth K. Grossman, 

Commissioner of Deeds, City of New York. 


105 findings of Fact. 

1. That the plaintiff and defendant were married 
on the 30th day of April, 1917 in New York 'City, New 
York. 

2. That four children were bora of the marriage, How¬ 
ard J. Martin, 26 years of age at the time of the filing of 
the suit, Chester M. Martin, Jr., 23 years of age at the time 
of filing of the suit, Winston J. Martin, 21 years of age at 
the time of the filing of the suit, and Elizabeth Carol Mar¬ 
tin, 17 years of age at the time of filing of the suit. That 
all of said children are married except Elizabeth Carol 
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Martin, who resides with and is in the custody of the de¬ 
fendant. 

3. That plaintiff is an adult citizen of the United States 
and a resident of the District of Columbia and has been 
such resident for a period in excess of two years prior to 
the filing of the suit. 

4. That defendant is an adult citizen of the United 
States and a resident of the State of New York. 

5. That the parties hereto separated on or about the 
month of April, 1939, and that the parties have continued 

to live apart to the present date. 

106. 6. That the initial separation was caused by the 

actions of the plaintiff who ordered the defendant 
to leave their home. That defendant did not return to that 
home thereafter. That the defendant did not agree to this 
separation. 

7. That the parties for all practical purposes have been 
unmarried since 1939. 

8. That the defendant obtained a decree of separation 
against this plaintiff in an action brought by her in the 
Supreme Court of New York, in which the judgment was 
entered the 29th day of May, 1941 and which remains in 
full force and effect. This action was brought at the insti¬ 
gation of the eldest son of the parties in order to obtain an 
award of maintenance and support for the defendant and 
the minor children of the parties. 

9. That the defendant and the children of the parties, 
at the request of the defendant and on her behalf, have 
made known to the plaintiff at periodic intervals the desire 
and wish of the defendant that the plaintiff and defendant 
should resume a common home. 

10. That the defendant is now 55 years of age; that she 
is unable to work by reason of her age and physical con¬ 
dition and that she has been supported primarily by the 
sons of the parties since the date of the separation. 
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11. That the plaintiff is employed by the Reconstruc¬ 
tion Finance Corporation and earns approximately Six 
Thousand Dollars ($6,000.00) per year. 

CONCLUSIONS OF LAW. 

1. That the Court has jurisdiction of this action. 

2. That plaintiff is not entitled to a decree of absolute 
divorce on the ground that there has been a voluntary sepa¬ 
ration of the parties for five consecutive years because 
there has been a substantial effort on the part of the de¬ 
fendant, from the date of separation, to the date of suit, to 

effect a reconciliation with her husband. 

107 3. That the separation decree obtained by the 

defendant under the circumstances of this case, does 
not bar her defense that the separation was not voluntary 
on her part from the date of separation to the date suit 
was filed. 

4. That the Amended Answer was properly received 
during the trial of the action. 

5. That the Complaint must be dismissed. 

6. That plaintiff pay to counsel for the defendant the 
sum of Two Hundred Fifty Dollars ($250.00) as counsel 
fee. 


108 Order for Judgment Dismissing Complaint. 

This cause came on to be heard at this term and the 
Court having heard the evidence and considered the plead¬ 
ings and the stipulation of the parties, and thereupon hav¬ 
ing made findings of fact and conclusions of law, it is by 
the Court this 22nd day of March, 1946: 

ORDERED, ADJUDGED AND DECREED: 

(1) That the Complaint be and the same hereby is 
dismissed; 
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(2) That the plaintiff, Chester M. Martin, be and he 
is hereby ordered and directed to pay forthwith to Samuel 
Barker, attorney for the defendant, the sum of Two Hun¬ 
dred Fifty Dollars ($250.00) as and for counsel fees and 
services rendered the defendant herein and that Samuel 
Barker may have execution thereon as at law; and 

(3) That the defendant recover of said plaintiff all 
court costs herein. 


/s/ H. A. SOHWEINHAUT, 
Justice. 
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Uniteir States Court of Appeals 

District of Columbia 


No. 9331 


Chester M. Martin, 
Appellant, 


Constance Purvis Martin, 
Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF OF APPELLEE 

I 

COUNTERSTATEMENT OF THE CASE 

I 

I 

The District Court dismissed appellant’s complaint fbr 
an absolute divorce on the grounds of voluntary separation 
from bed and board for five consecutive years without do- 
habitation because the Court found that the separation 
was not voluntary for five consecutive years (J App 45-461). 

In April 1932, appellee left appellant because he forced 
her out of their home (J App 45). 
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The appellee obtained a separation decree in May 1941 
at the instigation of the eldest son of the parties in order 
to obtain an award of maintenance and support for the 
appellee and the minor children of the parties (J App 45). 

STATEMENT OF POINTS 

1. Title 16, Section 403 of the D. C. Code, 1940 ed. re¬ 
quires that the separation be voluntary for five consecutive 
years prior to the filing of suit for divorce; and, the evi¬ 
dence in this case established that the separation was not 
voluntary at any time. 

SUMMARY OF ARGUMENT 

The appellant had to establish to the satisfaction of the 
trial court that the separation between the parties had 
been voluntary and continuous for five consecutive years. 
There was sufficient evidence presented to sustain the find¬ 
ing by the trial court that the separation was not volun¬ 
tary and did not continue voluntary for five consecutive 
years. 


ARGUMENT 

I. The Trial Court’s Findings Are Sustained by the 

Evidence 

A. The Initial Separation was not Voluntary on the Part 
of Appellee 

1. The appellee and two children of the parties testified 
that appellant had forced appellee to leave their home. 
(J App 14, 31, 33) 
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B. The Separation did not Continue Voluntary and the 
Appellee Made Substantial Efforts to Effect < 1 . Re¬ 
conciliation 

2. The appellee and three children of the parties testi¬ 
fied that appellee had made numerous and substantial ef¬ 
forts to effect a reconciliation. (J App 15-16, 18, 21-22, 
27-35) 

i 

| 

II. The Separation Was Not Voluntary at the Outsefj and 

No Silent Acquiescence 

1. “For the plaintiff to be entitled to a divorce u}ider 
the applicable provision of the District Code it must be 
established that the separation was voluntary at the lout- 
set, or that the defendant’s silent acquiescence madej the 
separation voluntary in the statutory sense * * * ,”j 

Butler vs. Butler 154F (2d) 203 

2. The law of the case stated by the trial court fwas 
correct: “That plaintiff is not entitled to a decree of abso¬ 
lute divorce on the ground that there has been a voluntary 
separation of the parties for five consecutive years be¬ 
cause there has been a substantial effort on the part of 
the defendant, from the date of separation, to the date of 
suit, to effect a reconciliation with her husband.” (J App 
46) 

Butler vs. Butler, supra. 

CONCLUSION 

It is respectfully submitted that the findings of fact by 
the trial court to the effect that the separation was never 
voluntary was sustained by the evidence; that the law fol- 


lowed by the trial court was correct; and, that the judgment 
should be affirmed. 

William R. Lichtenberg 
Samuel Barker 
National Press Bldg. 
Washington 4, D. C. 

Attorneys for Appellee 




